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Abstract:

The importance of broadband connectivity is growing, and while universal service is a national
priority incumbent telecommunications service providers are not moving in this direction. This
leads to public and non-profit entities working to correct this market failure. Incumbents have
responded with a political offensive swiped largely from the playbook of the electric power
industry some 100 years ago. Ultimately, the question of broadband provision may be settled at
the national level.
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Utility vs. Commodity: Framing the Provision of Broadband

As information flows of myriad conveyances converge into a more-or-less unified
packet-based network of communication, the importance of broadband connectivity to everyday
life grows. Availability of and access to broadband connectivity are important factors to the
health of any community: plentiful connectivity has been proven to lure economic development,'
and the digital divide that still exists over access to personal computers themselves is
exacerbated by disparities in the availability of broadband connectivity.” Today in the United
States, access to broadband is primarily limited to just two options: provision from the
incumbent telephone company or the cable company. Both options operate from the primary
orientation of maximizing profit, and as a duopoly of sorts they are only motivated to make the
infrastructure investments necessary to compete with each other; neither provide any semblance
of universal service in the context of broadband. The very notion of ubiquitous broadband has
been clearly defined as a national priority,’ but the fact that private telecommunications providers
do not subscribe to ubiquity as a fundamental operating principle represents an important market
failure.

This situation has a historical parallel: when the technology to generate and distribute
electric power matured to a marketable state, private utilities took root in major U.S. cities, but
left much of the rest of the country in the dark. The federal government stepped in with major
public works projects to electrify rural regions, and municipal and cooperatively-run utilities
were formed to wire communities considered too big for rural electrification but too small to be
profitably served by a private utility. Growing support for the public provision of electricity in
the early 20th century threatened the long-term profitability of private provision. Private power
companies responded by flexing political muscle to fashion a favorable regulatory environment
that would privilege their existence over that of public utilities; they found the most favorable
purchase at the state level. The industry also undertook a multiyear, multithreaded strategic

communications campaign to shape public perception of electricity as a commodity, properly



provisioned by private means. Tactics in this campaign included everything from research-for-
hire to a practice now called “astroturfing,” or the manufacture of grassroots support for or
against a given issue. Nearly 100 years later, private provision is the dominant model of
electrical provision, controlling clear majorities of the national power production/distribution
marketplace and consumer base.

History stands to repeat itself with regard to the provision of broadband. Frustrated and
unwilling to wait for incumbent telecommunications service companies to provide connectivity,
municipalities and not-for-profit organizations are stepping in to launch what in many ways are
broadband utilities. In doing so they have discovered what their predecessors in electric power
already know: it is possible to provision service of equal or better quality compared to the private
sector at a competitive price. However, communities are not duplicating existing private
telecommunications infrastructures: they are utilizing new technologies that threaten to leapfrog
incumbent private providers in terms of growth capacity.* Dismayed by the rise in popularity of
the public provision of broadband, incumbent phone and cable companies are liberally
borrowing from the hundred-year-old political playbook of the electric power industry. They
seek state-level regulation of broadband provision that privileges their operational model; they
make their case with purchased “research” and by mimicking the mobilization of public support
for private provision.

Local, nonprofit initiatives that provide for the public provision of broadband are worthy
not for just filling in existing service gaps left by private provision, but for the competitive
pressure they exert on private providers to invest in and expand their own networks in the
direction of universal service. The commodification of broadband prevents its ubiquity:
policymakers should keep foremost in mind the concept of broadband as a utility when crafting
the regulatory environment for its provision, for it is this frame which is most likely to advance
this goal.

Examining recent state-level struggles over the regulatory framing of the provision of
broadband in the historical context of electric power provides a glimpse at how the future
development of this infrastructure of growing importance might unfold. This paper additionally

seeks to provide further insight into exactly how incumbent telecommunications companies are



working to stymie or prevent outright the public provision of broadband. Case summaries of
recent legislative/regulatory battles fought over the provision of broadband in selected states
illustrate a range of outcomes. In another similarity to the past, the federal government has
noticed the faltering deployment of ubiquitous broadband. Congress may ultimately determine
whether the options of public and private provision are given equal opportunity to flourish. Thus,
in a dynamic environment of policymaking, where much of the proffered “analysis” is of
dubious origin and unabashedly biased, this type of research takes on additional important goals:
to attempt to prevent the misguidance of policymakers and bring, at the very least, a patina of
public interest to the entire process.

In 1882, as Thomas Edison brought his Pearl Street generating station online in New
York city, Fairfield, Iowa installed and powered up a rudimentary night-lighting system. Within
six years another 52 cities and towns would create their own municipal power distribution
networks.” By 1888 numerous cities in Massachusetts asked the state legislature to specify a
home-rule prerogative that gave local governments the ability to create their own publicly-owned
power systems. Private utilities reacted with dismay: “Patrick Collins, an attorney for the Boston
Gas Light Company, called the proposal an ‘excursion into the dark socialistic jungle.”” This
touched off the first state-level political skirmish between the public versus private provision of
electricity. In 1891 the Massachusetts legislature passed a law forbidding municipalities from
building their own utilities, though it did permit them to buy out private providers.’

By 1890, more than 150 small towns across America had their own public power utilities,
and in the ensuing 20 years that number would multiply several-fold. By 1912, municipal
utilities operated one-third of all electric generating facilities in the nation.” As public power
systems proliferated, private utilities consolidated: Commonwealth Edison reached monopoly
status over Chicago’s electrical network in 1897, and ten years later Consolidated Edison did the
same in New York.* Although Electricity was looked upon with revolutionizing potential, typical
early private provision first went to businesses, then to the wealthy, who considered it a luxury.
It would be 20 years from electricity’s popular debut before “the homes of common people
living in the cities” would begin to be wired into the grid. This left smaller communities and

those living in rural areas with little choice but to start their own electric utilities if they wanted



to harness its potential.’

Between 1897 and 1907 the growth of publicly-owned electric utilities outpaced that of
the private sector - on average, over the period, one new public power system was founded every
four days. Private utilities realized the threat of public provision early on: in 1898, Samuel Insull,
“one of the most influential of the leaders of private electric utilities” as CEO of Commonwealth
Edison, proposed a method by which public power could be marginalized and private power
made the norm in the provision of electricity. He argued that “electrical service should be treated
as a ‘natural monopoly.’ Insull proposed that franchises be granted to only a single entity in each
geographical area and that state agencies fix rates and establish standards of performance” for
each private franchise. Under such a regulatory framework, the private utilities “realized that
they could overwhelm the staffs of state regulatory commissions and effectively eviscerate state
control by pouring vastly more technical and financial resources into state rate proceedings than
their opponents could afford and then recover their expenses through rate increases.” In support
of the creation of a state-level regulatory framework for the provision of power, private utilities
created the National Electric Light Association (NELA), which “maintained a network of state
and regional ‘committees for public information’ that carried out extensive jointly funded
propaganda and lobbying campaigns to elect political candidates, weaken attempts at regulation,
and above all prevent public control of their monopolies.”"

Eight years later, Moody’s Magazine and American Investor published a two-issue
“symposium” to debate the notion of public versus private provision of services like water,
electricity, and transportation. Everett W. Burdett, an attorney for the Edison Electric
Illuminating Company, made the case for state-level regulation coupled with proactive public
relations activities as the solution to “quiet the agitation” for the public provision of power. “[I]f
they [private utilities] will acquiesce in the principle of public supervision and control,” wrote
Burdett, “and take an open and honest part in trying to formulate it within lines fair to all parties
concerned, they can, in most instances, succeed in getting pretty nearly what they want - or, at
any rate, which they ought to be reasonably satisfied with.”"" Henry Clews, identified as a
“prominent Wall Street Banker,” condemned proponents of the public provision of power as

“prophets of unrest” and claimed municipal ownership of utilities would result in the rampant



corruption of politics, as jobs and spoils are traded for political favors.” Arthur Williams,
president of the National Electric Light Association, openly termed municipal control of power
provision an “insidious form of Socialism.”" Finally, W.W. Freeman, Vice President and
General Manager of Edison Electric of New York, compared two streetcar systems, one publicly
and one privately-owned, and noted that the privately-owned company paid “six times” more in
taxes than the publicly-owned company made in profit." There is no comparison, however, of
the streetcar fares between the two systems, nor is there any mention of whether the publicly-
owned system operated on a primarily not-for-profit basis, as is the case with many (if not most)
publicly-provisioned services, whose primary operational goal is universal provision of service,
not stockholder satisfaction. This sort of apples-to-oranges comparative tactic would become
commonplace in the strategic communications campaign to cast the private provision of power
as the norm.

Moody’s defenders of public provision included Calvin Tomkins, former president of the
Municipal Art Society of New York. He characterized municipal ownership as a concept with
“social, but not socialistic, significance” which was best implemented only after a careful
overview of a community's specific political and social dynamic.” Responding the charge that
public provision invited political corruption, Cleveland mayor Tom Johnson replied, “It is the
buyer of privilege, rather than the seller, who corrupts our city politics. It is not politics that soils
and pollutes business, but business that prostitutes politics.”'* John Ford, a former New York
state senator, compared the “excessive charges” of private power utilities to “a tax levied upon
the public for private purposes, and thus indirectly our public-service corporations exercise the
power of taxation without representation.”"” Frank Parsons, a professor listed by Moody's as a
“well-known Authority on Public Ownership,” dismissed the S-word as an overhyped misnomer:
“municipal ownership of municipal monopolies is not socialism any more than New York City is
the United States, or a journey from Boston to Albany is Chicagoistic.”"

Between 1907 and 1921, every state save Delaware created a state utility commission."
During this period, the growth of public power systems was cut by half.”” By 1923 growth
ground to a halt and then began to decline.” The state regulatory commissions that resulted

ended up by and large being underfunded and understaffed, outgunned on policy debates by the



industry they were charged with supervising. It did not help matters that the seats on most state
utility commissions were appointed positions, which made them plum picking for patronage: a
trait that remains quite true in many states today.” These conditions have allowed utilities to
shepherd through rate increases for items and services whose cost has no business being passed
onto the consumer, including political-related expenses.”

Several million dollars were spent in the years following the state-level regulatory push
to favorably influence public perception of the private provision of electricity. This campaign
commenced in earnest following the First World War, and included

flooding grade schools, high schools, colleges, libraries, and civic organizations with
literature; investing heavily in newspaper and radio advertising; lavishing entertainment
on media executives to ensure the dissemination of favorable news stories; subsidizing
advantageous research at leading universities; and enlisting thousands of industry
executives and employees as speakers on utility matters.”

Common themes couched electricity as a commodity, provided as a good to the public - not so
much as a public good. The public provision of electricity was characterized as less efficient than
private provision, a risky investment to make with taxpayer money. Industry leaders saw all of

this as “necessary to strike down misinformation and to keep dangerous political agitators in a

strait jacket,”*

code for marginalizing the notion of public provision as a viable alternative to the
quickly-solidifying status quo.

By the late 1920s the “power trust” had consolidated into 15 companies which
collectively controlled 85% of the country’s electrical grid. The public provision of power was
viewed even then more as an effect of rather than an alternative to private provision: Gifford

Pinchot, Governor of Pennsylvania, remarked in 1925 that

if the people...ever turn to...public ownership of electric utilities, it will be because the
companies have driven them to it. It will be directly and only because the utility
companies have so opposed and prevented reasonable and effective regulations by the
states and by the Nation that the only choice left was between servitude to a gigantic and
unendurable monopoly and the ownership and operation of that monopoly by the

people.”
Senator George Norris of Nebraska, who would later author rural electrification legislation,
including the creation of the Tennessee Valley Authority, declared in 1926 that state utility
regulation “can no more contest with this gigantic octopus than a fly could interfere with the

onward march of an elephant.””



These sorts of sentiments led the Federal Trade Commission in 1928 to open a major
investigation into the corporate, political and public relations practices of electric companies.
Four years and 84 volumes of findings later, it confirmed the concerns of Senator Norris: given
the multinational nature of power companies, there was no way any single state could hope to
properly oversee its “natural monopoly.”” It also reported that the National Electric Light
Association spent up to a million dollars every year to keep public debate on power oriented
toward the private sector: it “funded news agencies, sponsored research, held conferences,
endowed scholarship funds, organized letter-writing campaigns, encouraged the rewriting of
school textbooks, and made noninterest-bearing deposits in banks to secure their support.”* For
at least two decades, these efforts included activity designed to construe those who supported the
public provision of power as socialist.” At the same time, a Canadian public power project to
electrify rural Ontario was “so successful that the NELA found it necessary to fund and then
publicize studies showing it had been a failure.”'

This sort of turbulence - public discomfort with the fact that such an essential service
could be open to such exploitation - has kept the concept of public provision alive in the context
of power to this day.” The FTC findings in large part spurred the federal government to
undertake rural electrification and make major upgrades to national generation capacity.” In the
fallout, the National Electric Light Association was disbanded, to be reincarnated as the Edison
Institute.* Samuel Insull, architect of the industry-favored state regulatory model, would
eventually lose his empire in the stock market crash and ensuing depression and, for a time,
become a fugitive from the law.”

However, nothing could blunt power companies’ resistance to the attempted creation of
publicly-owned and operated electric utilities. No tactic was off limits: in 1934, Muncie, Indiana
considered establishing a municipal power system. One of the incumbent company's
representatives “hysterically” proclaimed at a town meeting on the issue, “It looks as if these
advocates are wanting to more and more nationalize our business, and it looks too much to me
like a trend toward Soviet Russia.” The utility trotted out similar themes in full-page magazine
and newspaper advertisements: “Where shall the line be drawn? Why not municipal ownership

of lumber yards and grocery stores too?”” Ultimately the utility got a court to enjoin the city from



holding a referendum on municipal power.* Other tactics included the mass deployment of
employees as spokespeople and the creation of citizen front-groups designed to dilute public
support for public power.” Private providers would also use their size, clout, and
interconnectivity to try and starve rural cooperatives into assimilation or out of business.™

Even against such spirited opposition, some communities forged ahead with public power
systems as a tactic to prod their privately-held “natural monopolies” toward more affordable
rates and/or increased service quality. Major cities to undertake such projects include Austin and
San Antonio, Texas; Los Angeles, California; Memphis and Nashville, Tennessee; and Seattle,
Washington.” It would be several more years, though, before public power systems would band
together and form their own trade association to argue their merits. In 1948 the American Public
Power Association conducted the first comprehensive quantitative comparison of operational
costs, rates, and tax/fee assessments between some 150 public and 300 private electric utilities.
The analysis showed public utilities generally offered lower rates, contributed more to local
governments than private utilities paid in taxes, and had higher administrative efficiency (costs
relative to revenue) than private power companies.” The study was drowned in a sea of industry-
sponsored school curriculum, “studies and reports” from the Edison Institute and its subsidiaries,
and traditional advertising extolling the virtues of private power. The John Birch Society's
American Economic Foundation carpet-bombed schools, colleges, and workplaces with
“educational” materials about the benevolence of private power. According to Richard Rudolph
and Scott Ridley, “[b]etween 1943 and 1965 material from the AEF had been used in economic
training programs for 3.5 million workers in 2,000 corporations, 171 teachers' institutes, and
workshops for primary and secondary school teachers. AEF films were prominently placed in
more than 7,000 schools in 41 states.”' In the 1950s the power industry was so secure in its
dominance over the nation’s electrical infrastructure that it labeled public power proponents
“bolsheviks.”*

During the 1960s the cost of power generation declined as utilities invested in larger,
more efficient plants. In many places, electric rates even declined for a time. In 1969 private
utilities successfully lobbied Congress to approve measures exempting them from several federal

taxes. However, consumers continued to be charged to cover a now-nonexistent cost.* Fortunes



reversed in the 1970s as inflation and spikes in fuel prices sent the cost of generation skyward.
Proposals to build public power systems or engineer local public takeovers of private utilities
multiplied as consumer frustration with rate hikes mounted. The industry spared nothing in its
defense. In Hilton, New York, population 4,400, Rochester Gas & Electric spent more than $6
per vote to campaign against a referendum on public power; RG&E employees canvassed door-
to-door against the idea.* Pacific Gas and Electric staved off two public takeover attempts in
Berkeley, California by flooding the community with anti-municipalization public relations,
including using “PG&E meter readers as election canvassers” and creating a proxy “citizen's
committee” to campaign against the idea.” In Massena, New York, Niagara Mohawk mobilized
employees to drive voters to the polls against a 1975 referendum on a public takeover, although
its effort ultimately failed.*

The public provision of power continues to exist as a service option simply because it
works for many communities. In 1996 John Kwoka conducted what amounts to the definitive
empirical analysis of cost and price efficiencies between public and private utilities, using data
covering 90% of the U.S. electric market. He also examined 13 prior empirical analyses, which
utilized a variety of methodologies to compare the financials of public versus private provision
of power. Of those, eight favored public provision, four found little difference between public
and private provision, and just one favored private provision.”” Kwoka himself concluded that
public provision clearly provided “both cost and price benefits” to all types of electrical
consumers, although the greatest benefits accrued to residential consumers.* This was primarily
due to the fact that public utilities typically do not strive to make a profit - an important source of
pressure that drives the behavior of private utilities and makes their operational tendencies
fundamentally different.

Over the course of a little more than a century some 3,000 public electric utilities have
been created. About a third were ultimately sold to private interests, by and large, because they
were founded as public works projects to be left to market forces once the need (electrification)
had been met and the initial investment recouped.” 75% of those public utilities left today serve
communities of 10,000 or less.™ Yet public provision of electric power still demonstrates

significant advantages over private provision. In 2002, the average rate paid by public power
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utility customers was 13% lower than those charged by private electric companies.” That same
year, the median net percentage of revenue that public utilities contributed to their parent local
governments in lieu of taxes was 5.8%. In comparison, investor-owned utilities paid just 4.9% of
their revenues in taxes.” In fact, Between fiscal years 2001 and 2003, some 82 companies paid
zero federal income tax or received rebates (resulting in a negative tax rate). Of these, one in five
hail from the energy and telecommunications sectors. Number one on the list was Pepco
Holdings, a conglomerate of electric utilities, one of which serves Washington, D.C.”

This is but a sketch of how the private provision of electricity in the United States has
trumped the public (municipal or cooperative) option over time. It began with the crafting of a
regulatory environment that favored private provision over public, and was more or less
solidified as the national status quo by a steady diet of public relations and political
machinations. Disparagement of public power involved claims of inefficiency, tax bias, and the
painting of the concept itself as socialistic or otherwise un-American. Where necessary, industry
actively resisted electoral notions of public provision. This created a situation that John Donahue
calls “engineered ignorance,” when “technical and organizational barriers” are put in place “that
deny the public a complete picture of what is being done in its name.” In this instance, it meant
opaque, weak regulation and the squelching of meaningful electrical generation, distribution, and
regulatory alternatives. Even so, general economic consensus on the place of public provision in
the context of power rests primarily on the conditions of the local marketplace, far from a
declaration of victory for either option given the numerical disparities between them.”

Utilities have been considered natural hosts for the deployment of broadband information
networks for many years. Electric utilities began deploying their own fiber-optic
communications networks in the 1980s for the purpose of real-time monitoring and metering of
the power flow over the “local” grid. Such intra-utility information utilized a scant 3% of the
capacity of the fiber laid for the task.” A few early adopters recognized the potential for the rest
of that fiber capacity: in 1989, Glasgow, Kentucky christened the first municipal fiber
information services network, under the auspices of the city’s electric utility.”” In the years
immediately preceding passage of the 1996 Telecommunications, Act, James Baller argued that

public electric utilities were “ideally positioned” to build out a national broadband infrastructure:
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local infrastructure was already in place; an “ethic of universal service” existed among public
utilities; and they would act as new competition to incumbent telecommunications service
providers.” Broadband was not a priority among private telecom companies: in January of 1994
the office of Representative Edward Markey (D-MA) surveyed “20 major telephone and cable
companies” and asked them about their willingness to provide free or low-cost “high-capacity”
data lines to elementary and secondary schools in the territories they served. Only three
expressed any interest in the idea.”

By the time the city of Lynchburg, Virginia began construction on its own fiber network
in 1997, today’s internet was in full-on growth mode. Within a couple of years Lynchburg’s
network was so popular that the city considered opening it to commercial and residential use.
This sparked a lobbying battle in the state legislature and led to the passage of a law restricting
the ability of Virginia municipalities to own or lease their own telecommunications networks.”
By 1999, nine state legislatures had enacted laws to prohibit or restrict the public provision of
broadband network services. These laws are somewhat patchwork in fashion: Tennessee allows
municipalities to provision telephone service but not cable television or internet service.
“Virginia authorizes only the Town of Abingdon, the home of a prominent member of Congress,
to provide telecommunications service,” and the rest of the state is barred from doing so. Nevada
bans communities with populations of over 25,000 from partaking in the public provision of
broadband.®" Through it all, interest in public telecommunications provision has remained high:
A 2000 study of the success record of local ballot initiatives in Iowa on the question of forming
public telecommunications utilities noted 30 were voted up and two down; those approved, more
often than not, had margins of victory larger than 80%."

In the rest of the states, the development of public broadband provision has been left
primarily to the whims of two judicial forces. The first is a state’s subscription to a judicial
maxim (“Dillon’s Rule”) that prohibits local governments from engaging in any act or service
not expressly permitted by the state. In these instances, unless states enact laws granting
municipalities the ability to offer broadband access they may not do so.” The second force has
been federal in nature. While opponents to public provision assert that the Telecommunications

Act expressly advocates for the private expansion of broadband networks, this qualifier does not
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exist in the statutory language.* The FCC’s position, after careful consideration, is that there is
nothing in federal statutes that prohibits public entities from offering broadband connectivity, but
it will not preempt state-level rulemaking on the issue.” This position has been affirmed by the
Supreme Court, which itself “explicitly noted” that its ruling should have no impact on the
viability of the public provision of telecommunication services, including broadband
connectivity.”

To lay the groundwork upon which to lobby for state-by-state restrictions on the public
provision of broadband, private providers have needed “research” upon which to sell such
policy. This work has appropriated themes from the anti-public power campaigns of the past:
public provision is a risky use of taxpayer money; public provision is inherently inefficient; and
public provision is “unfair,” in that it upsets the orderly functioning of competition in the
marketplace.” This “research,” most notably published by the Progress and Freedom
Foundation,”™ Heartland Institute,”” New Millennium Research Council,” and
telecommunications investment analysts,”" do not necessarily make a case for the advantages of
private provision of broadband as much as attack public provision as a flawed policy idea. This
is attempted using a variety of analytical tools, some of which are methodologically misapplied.”
That the organizations which produce this work receive compensation from telecommunications
companies must also be kept in mind when considering its fundamental objectivity and
accuracy.”

Most importantly, however, is the way in which this “research” attempts to frame the
debate over the concept of provision itself. All of it makes three critical presuppositions in
comparing public versus private provision of broadband connectivity that fundamentally skew
the terms of the debate away from public provision as normative. The first presupposition holds
public providers to the same economic standards as private providers: as many public utilities are
not-for-profit in nature this distorts subsequent economic analysis. The second assumes
competitive advantages that governments supposedly can bring to bear on a broadband
marketplace that do not actually exist, like tax immunity,” public financing,” and the ownership
of rights of way.” The third presupposes a competitive marketplace for broadband connectivity,

which for the vast majority of U.S. residents, if they are lucky, involves a duopoly - the phone
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company or the cable company. Evidence exists that utility-like intervention into a marketplace
positively stimulates competition, as measured by both service rates and investment criteria.”

Therefore, what essentially takes place when states address the expansion or restriction of
the public provision of broadband is not so much a debate about absolute facts relevant to the
particulars of provision, but rather an ideological argument over whether provision itself is a
service or commodity. What state-level policy battles over the provision of broadband
connectivity represent are primarily corporate-driven attempts to veto the provision of broadband
connectivity as a public service.”

Contemporary debate about public versus private provision of broadband connectivity
was initially sparked by the development of fiber optic networks, but it really caught fire
following the introduction of wireless technology. Wi-fi (and its descendent protocols) lowers
barriers to entry into the broadband marketplace by obviating the need to provide as intricately-
wired an infrastructure as that required by cable and phone networks. Communities with
preexisting public power utilities already had part of the necessary infrastructure (fiber) for a
broadband utility in place; wireless provides the “last mile” for connectivity to a community at
large.

The very real threat of the utilization of broadband via wireless technology, in large part,
spurred the most recent state-level legislative machinations designed to prohibit or marginalize
the public provision of broadband. In the last couple of years, more than a dozen states have
considered legislation designed to do just that. Fortunately, public interest advocates have
learned from the historical debate over electrical provision to recognize and partially rebut the
frame imposed by the private-sector bias that lies at the heart of such legislative activity.
Unfortunately, they do not enjoy lobbying resources comparable to incumbent
telecommunications service providers, and thus have experienced a scattered record when it
comes to staving off attacks on the public provision of broadband. The particular legislative
efforts studied herein were jump-started with help from the American Legislative Exchange
Council, a pro-business lobbying consortium,” which drafted a boilerplate anti-public broadband
bill for member companies to circulate in state capitals across the country.” This allowed for

simultaneous attacks on public provision across several states.
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Colorado’s handling of the question of broadband provision provides an illustrative
example of how the concept can be easily marginalized via regulation. The drive to squelch
public provision became especially focused once six cities began the implementation of public
wireless broadband networks.* Initially cribbed from the ALEC boilerplate, the bill that was
ultimately signed into law in the spring of 2005 prohibits the public provision of broadband
unless approved by local referendum; once approved, public providers must adhere to all
applicable regulations that apply to their private-sector competitors, which precludes the use of
tax-free financing and requires payment of all applicable taxes.” Colorado’s law sets out onerous
requirements that a local government or other entity must comply with before actually beginning
the act of provision; events like referenda “offer a venue for a well-funded industry incumbent to
launch a major public relations campaign to counter the local government.” Fortunately, a
provision that would have forced existing public broadband providers to privatize or disband was
deleted before passage.®

The major lobbying forces behind the legislative effort in Colorado included Qwest
Communications, whose headquarters is in Denver; Comcast, the country’s largest cable
company; and the Colorado Cable Television Association.” Qwest and AT&T became the top
lobbying spenders in the Colorado state legislature.* Analysis published by the New Millennium
Research Council was used heavily to woo a mostly-uncritical press. Any public entity’s desire
to provide broadband connectivity was cast as a market-distorting negative,” although
preexisting public broadband projects in the state were undertaken only after private providers
had refused to offer service in those areas. They also had track records of offering connectivity at
prices 50 to 75% lower than incumbent private providers.* The Colorado Municipal League,
sensing that momentum was in not in its favor, focused its efforts “to minimize the impact” of
the legislation.” Just five years previously, the state of Colorado had spent more than a half-
million dollars on grants to rural communities to help them obtain broadband connectivity.”

In Florida, the public provision of broadband also faces state-imposed hurdles not
applicable to private providers, but at least it is not prohibited outright. Legislation initially
introduced in the spring of 2005 in the Florida state Senate would have prohibited the public

provision of broadband in areas where private providers operate, and would have given private
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providers right of first refusal over any public proposal to serve an unserved area.” One critic of
the industry push termed it tantamount to wanting to build a public library but requiring
permission from Barnes & Noble first.”> After major resistance from municipalities and the
Florida’s well-organized public utilities council, the state Senate took up revised legislation that
would have saddled public broadband providers with debilitating restrictions on financing and
public approval for initial deployment. This bill, too, died before reaching a floor vote, forcing
incumbent telecommunications companies to radically scale back their proposed list of
restrictions on public competitors. What finally passed muster, on the last day of the legislative
session, only requires public providers to file annual financial reports with the state and entertain
discussions of privatization if they fail to maintain a positive cash flow.” At the time of the start
of this legislative skirmish, ten Florida cities had already created public wi-fi hot spots, including
the capital city, Tallahassee.” Some offer service for free; those that charge for access do so at
half the cost of available DSL service.”

As was the case in Colorado, proponents of the Florida bill did not couch its passage in
terms of favoring the commoditization of broadband; it was, instead, about “the role of local
government” in “the rapidly-changing telecommunications industry.” Sponsors of the bill

warned that “we should not be like Russia was””’

and that allowing government into the business
of broadband provision “create[d] an artificial level of competition.”® Strains of Muncie, 1934
could be heard in the words of Verizon spokesman Bob Eleck when he remarked, “Just like
government can help the hungry without opening a supermarket, it can help people without

Internet access without getting into the business.”” The lobbying charge was primarily led by

Verizon, BellSouth, Sprint, Comcast, and Adelphia.'” The incumbent telephone company in the
state, BellSouth, outspent all others three-to-one."”' Defenders of the concept of public provision,
like the Florida League of Cities and Florida Municipal Electric Association, seemed pleasantly
surprised that they averted an outright ban, especially since Governor Jeb Bush tacitly supported
one.'"” The ability of proponents of public provision to provide convincing empirical research
rebutting the dominant ideological frame of the debate most likely played a factor in the resultant

weakened legislation that became law.'”
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Texas, on the other hand, presents an excellent case study of how a wide variety of
constituencies, when mobilized in time, can beat back even the most impressive lobbying of
incumbent telecommunications interests. During the spring of 2005 the Texas legislature
considered a wholesale revision to the state’s telecommunications laws;'™ included was an
amendment which would have prohibited any local government from providing public wireless
broadband connectivity.'” But the omnibus bill became stalled when the Texas House and Senate
ended up approving different versions; the Senate’s did not include the anti-municipal wi-fi
provision, thanks in large part to opposition from large technology companies with a stake in the
state, like Dell, Intel, and Texas Instruments.'” Differences between the two bills initially proved
insurmountable and the legislative session expired in May without reconciliation.'”

Subsequently, Texas Governor Rick Perry called two special sessions during the summer,
ostensibly to deal with pressing budget and tax issues. Lobbyists from the cable and telephone
industries literally invaded Austin and forced telecom reform back onto the legislative agenda,
led by SBC and Verizon,'"” though SBC outspent Verizon by more than six-to-one.'” At one
point there were more lobbyists for telecommunications companies working in the state capitol
than there were lawmakers.'’ In September, Governor Perry signed a telecommunications
“reform” law, but it contains no prohibition on public provision."" State Representative Phil
King, who sponsored the failed amendment to ban the public provision of wireless broadband,
helped himself to a vintage talking point: “I've had some municipal folks say, ‘Well, we want to
bridge the digital divide, and the Internet is too expensive.” Well, cars are too expensive. Should
cities open up car dealerships and sell them cheaper? What about groceries? Should the city get
involved with that?” King termed the conception of broadband as a utility “such a slippery
slope.”'”” But this did not fare well in the face of concerted resistance that refused to engage in
that frame.'" At the time of this legislative debate, of the 254 counties in Texas, 16 had no access
to broadband connectivity, and another 93 had just a single provider that did not necessarily
provide countywide service.'"

Those who successfully staved off the prohibition attempt in Texas take special pride in
the accomplishment because it occurred in the face of the heaviest corporate lobbying campaign

in state history, largely due to the fact that Texas is home to SBC (now AT&T)’s corporate
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headquarters. That the provision debate occurred within the context of larger political dialogue
on wholesale reform of state telecommunications law, however, made the issue one of several
policy planks in play. The broad coalition of interests who mobilized to defend the concept of
public provision most likely affected incumbents’ strategic decisions on where to focus their
lobbying resources for maximum gain; banning the municipal provision of wireless connectivity
apparently did not seem worth the effort in the face of such resistance.

At present 15 states have enacted some sort of barrier to public provision (although not
all have banned it outright); another one is considering such a barrier; and 7 have rejected
incumbent-led attempts to build one. Given that incumbent private telecommunications providers
have spent more than $80 million on state-level lobbying over the last two and a half years, the
investment has only been marginally successful, relative to the historic success of power
companies. This is especially notable when preexisting state laws restricting the public provision
of telecommunications are separated from the most recent legislative flurry.'

In those states where local votes are required to move ahead with the public provision of
broadband, incumbent telecommunications interests have made strenuous efforts to try and
defeat them. A very good example of this type of intervention occurred in Lafayette, Louisiana
during the spring and summer of 2005. Five days after the passage of a state law requiring
municipalities to conduct referenda on the public provision of broadband,' the city of Lafayette
became the first community to hold such a vote: it asked residents whether or not to approve the
construction of a citywide fiber-to-the-home (FTTH) network. By a 62-to-38 percent margin,
residents voted to allow the city to issue up to $125 million in bonds to finance the network’s
development by the Lafayette Utility System."” This approval did not come easy: the city’s two
incumbent broadband providers, BellSouth and Cox Communications, conducted a major
advertising and public relations campaign against the referendum. However, it ran up against the
rest of Lafayette’s business community and well-mobilized citizen’s groups, who were frustrated
with incumbents’ reluctance to provide meaningful broadband service citywide.'” This did not
stop BellSouth and Cox from using paid volunteers to spike public meetings with anti-fiber

sentiment;'"” publishing misleading direct mail;" telephonic “push polling” to try and convince

residents to vote against the plan;'*' and threatening community job loss should public
g p g Yl p



18

competition arise.'”” BellSouth and Cingular Wireless employees in the area were counseled by
their employers to vote no."” The Heartland Institute was enlisted to dress up an economic
critique of the Lafayette fiber plan, which was riddled with misstatements and questionable
mathematics.'” Others from similarly-sponsored “research” institutions were flown in to
Lafayette for a “forum” to discuss the negatives of the city’s plan.'” The vote itself would not
have been necessary had telecom incumbents not gone to court to force a special referendum,
prior to the passage of the state law requiring one."* Having lost at the polls BellSouth is suing to
stop the network’s construction.”” Earlier in 2005, a state-sanctioned commission released a
report lamenting the state of broadband penetration in Louisiana and recommended several
incentives to hasten network development; these included “state investments in broadband
technology” and the establishment of “public/private partnerships” for access provision.'*
Lafayette’s experience is, in some ways, a stunning reversal of fortune for local decision-
making about the deployment of broadband network infrastructure. In the “Tri-Cities” area of
west-suburban Chicago (Batavia-Geneva-St. Charles), two consecutive advisory referenda in
2003 and 2004 on the buildout of a public fiber network were defeated after full-court presses by
incumbent broadband providers SBC and Comcast, which projected losses of up to $40 million
per year from defecting customers.'” The referenda were only considered after surveys of the
communities suggested three in four residents would support the public provision of
broadband,and repeated entreaties to incumbent private providers to offer adequate service
were rebuffed.”” In 2003, voters were asked whether or not the cities should finance construction
of a fiber-optic network; they disapproved by an average 60-40 margin. In 2004, the question
was revised to prohibit public financing of the project, but it still failed, albeit by a closer vote.'”
Pro-fiber advocates in the Tri-Cities were smothered in an avalanche of incumbent
campaigning against the plan. SBC and Comcast spent more than $300,000 to oppose the 2004
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referendum, while pro-fiber forces mustered just $4,000." Much of that money went into full-

page advertising in local newspapers and a slick direct mail campaign,"*

although push-polling
was deployed here as well.'” The time spent by company employees and retirees, bussed in from

Chicago and other suburbs to campaign against the referenda, has not been quantified."* The
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Heartland Institute was drafted to produce research critical of the Tri-Cities fiber network."”’
Following the election it became known that a columnist for one of the suburban newspapers
worked for Comcast on the side doing public relations consulting work. SBC used quotes from
his newspaper's editorial against the 2004 referendum in a full-color mailer urging a “no” vote."*
Though the referenda were defeated, the agitation did stimulate the incumbent providers to
upgrade their existing broadband infrastructures,"” and citizen advocates for the public provision
of broadband in the Tri-Cities area continue their education campaign in hopes of making a third
run at a “yes” vote. In the meantime, Geneva, Batavia, and St. Charles have agreed to take part in
a consortium of communities looking to lease dark fiber from the state of Illinois to create a
regional public-sector broadband backbone.'*

Given the checkered political record of the public provision of broadband at the state and
local levels, many communities appear to, at least in part, be abandoning the notion of public
provision in exchange for a public-private partnership model. For example, the city of
Philadelphia is considered the catalyst for national interest in public wireless broadband
connectivity for proposing to establish a free, citywide wireless mesh network in 2004. The
announcement led Comcast and Verizon to undertake a state legislative crusade to severely
restrict the public provision of broadband in Pennsylvania."' While the new law exempts
communities with active public broadband projects from the restrictions, including Philadelphia,
it was an incontrovertibly bruising experience for all involved. A year later, Wireless
Philadelphia seems to have given up on the goal of providing ubiquitous broadband connectivity
for a “low income” access tier that costs $10 per month, operated in conjunction with private
provider Earthlink, which has agreed to finance initial network construction.'* Utility-esque
rhetoric about the provision of wireless broadband from other major cities, like Chicago, San
Francisco, and Houston, has been similarly watered down to requests for proposals from
companies interested in a franchise-like arrangement, where any free access tier will come with a
significant speed penalty and/or encumbered with mandatory advertising.'*’ The city of New
Orleans, in an attempt to stimulate resettlement and redevelopment following the devastation of
hurricane Katrina, is the only city to announce plans to deploy a truly free wireless broadband

network in the spirit of universal service. It can only do so, though, because it operates under a
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state of emergency and can otherwise ignore a state law would limit the network to sub-
broadband capacities.'*

Though the notion of the public provision of broadband may be bruised, several
communities, frustrated with watching the promise of broadband connectivity pass them by like
the railroads once did, are launching bona-fide public broadband utilities, often (but not always)
on the foundation of long-standing public power utilities, citing the need to give incumbent
telecommunications companies a competitive “kick in the pants.”'* Out of 32 referenda on the
creation of broadband utilities in cities and towns across Iowa in November of 2005, more than
half passed, thanks in part to an advocacy campaign captained by a former telecommunications
executive,"’ and despite a $1.4 million media blitz against the referenda by the state’s incumbent
cable provider, Mediacom."’ It should also be noted that citizens themselves are attempting to
create their own provisions for broadband connectivity. This is also most apparent in the realm of
wireless technology, where universities, public library systems, nonprofit organizations, and
other grassroots groups work to provide neighborhood-level free access to broadband. Some of
these initiatives, like the nonprofit OneCleveland network, actually seek to provide free wireless
connectivity to large swaths of the city using fiber loops it already owns as the network
backbone.'* Others, like the Champaign-Urbana Community Wireless Network, use
neighborhoods as testbeds for new low-cost wireless networking technology that citizens may
eventually deploy as they see fit.'”

While debate over the provision of broadband continues to rage at the state and local
levels, Congress may end up deciding the issue for the entire nation. In 2005, three bills began
circulating on Capitol Hill that directly addressed the issue of broadband provision.
Representative Pete Sessions (R-TX) introduced the Preserving Innovation in Telecom Act of

%% Such a drastic

2005, which proposed a blanket ban on any new public provision of broadband.
proposal is not that surprising considering its source: a 16-year former employee of SBC
Communications, who held more than $500,000 worth of SBC stock options when he introduced
the PITA, and whose wife still works for SBC’s Internet Services division."”' The Broadband
Investment and Consumer Choice Act of 2005, sponsored by Senator John Ensign (R-NV),

would have required communities to secure the permission of incumbent telecommunications
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providers before moving ahead with any public broadband network-building, similar to the
regulatory system incumbent telecom companies once hoped to set up in Florida. More critically,
it would have frozen the growth of existing public broadband utilities by preventing them from
making future network and service upgrades.” The third bill, the Community Broadband Act of
2005, would have preempted all state and local regulations that prohibit the public provision of
broadband, effectively guaranteeing the continued existence of the option, but not necessarily its
adoption. The legislation, sponsored by Frank Lautenberg (D-NJ), attracted the most bipartisan
support of all three bills."” It also had support in the House: at least one Congressman, Mark
Udall (D-CO), compared the challenge of bringing broadband to America’s rural communities a
task tantamount to rural electrification, and suggested government be the catalyst to make it
happen.'* At a certain level, this is already taking place: a descendent program of the Rural
Electrification Administration, currently housed in the Department of Agriculture, has
approximately $3 billion this budget cycle to invest in low-interest loans to rural broadband
service providers.”” However, it has actually committed less than half of it, and the loan
program’s administration is severely hampered by understaffing.'” Hundred year-old talking
points were redeployed in the fight on Capitol Hill: at a February 2006 Senate Commerce
Committee hearing on municipal ownership of telecommunications networks, Douglas Boone,
representative of the United States Telecom Association,"”’ lambasted the public provision of
broadband. “Government owned networks are not akin to other public utilities,” he told the
panel. “In fact, government networks are more akin to City Hall opening a chain of grocery
stores or gas stations.” '**

During the second session of the 109th Congress, reform of the 1996
Telecommunications Act became a prime legislative imperative of the Republican majority.
Several contentious issues, of which the public provision of broadband is one, became entangled.
As was the case in Texas, incumbent private providers redirected their lobbying efforts to other
issues, which allowed the House of Representatives to approve a “reform” bill in June which
preempts all state prohibitions on the public provision of broadband, yet requires public
providers be afforded no special treatment over privately-owned competitors.”” The Senate’s

Commerce Committee recently favorably reported out its own omnibus telecommunications
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legislation which incorporates the Community Broadband Act.'® This would seem to suggest a
bright future for the public provision of broadband, at least as an option for communities to
consider. However, the House and Senate omnibus bills are disparate enough that they will need
to be consolidated into a compromise version via conference committee. In such committees
there is the chance that legislative provisions protecting the public provision of broadband could
be horse-traded away,'®' though this is unlikely given that nearly-identical provisions exist in the
House and Senate bills. In fact, the House and Senate bills are disparate enough in other respects
that attempts to consolidate them may fail before Congress’ scheduled adjournment in early
October. If this occurs, it can be expected that state- and community-level legislative/electoral
skirmishes will continue.

Meanwhile, other federal stakeholders have given tacit support to the public provision of
broadband. In September of 2005 Federal Trade Commissioner Jon Leibowitz told a conference
of public broadband service providers that, in his view, the arguments incumbents provide in
favor of raising entry barriers to public competition in the broadband arena were “neither
illuminating nor persuasive nor consistent...[S]peaking solely for myself,” he said, “the interests
of consumers and competition seem squarely aligned with your efforts.”'” Perhaps the most
positive sign that momentum in the struggle between public versus private provision of
broadband has shifted away from the path taken by the provision of power comes from those
who have been the most consistently critical of public provision. A special working group of the
Progress and Freedom Foundation now specifically recommends no federal legislation to restrict
or prohibit public provision of broadband, and even recognizes that circumstances exist where
public provision may be desirable.'”

There are several parallels to be found between the gradual privatization of the provision
of power and the attempted privatization of broadband connectivity. Private electric utilities
chose the state level as the place on which to focus regulatory efforts so that they could
overwhelm state regulators and in effect assert a form of oversight control over the resultant
regulatory environment. In doing so they helped establish regulatory regimes which disfavored
the public provision of power. This was augmented by methodical and involved public relations

and education campaigns which cast private utilities as “normal” and the public provision of
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power as uneconomic, ill-advised, even unwholesome at a certain level. Although thorough and
objective analysis is in somewhat short supply, what is available seems to suggest that the public
provision of power is as or more efficient than private provision. However, the public provision
of power has not survived just because it may have an economic edge, but because the
communities who engage in public provision subscribe to the civic belief that power is better
managed as a public resource as opposed to a simple commodity. Incumbent power companies
have fiercely resisted the creation of public competitors, although when they form the affected
marketplaces find a new equilibrium - one that generally consists of improved service at
competitive rates.

Incumbent broadband service providers, working from the playbook of electric power,
first chose the states as the place to try and craft a favorable regulatory environment for the
provision of broadband. The incumbents have tried to do away with public provision as a
competitive option by prohibiting it in fact of law. Where that is not possible, they seek special
regulation of public provision so as to make it onerous and otherwise undesirable to undertake.
Given the potential economic growth that the ubiquitous deployment of broadband may
provide,'* and the fact that incumbent private providers are unwilling or unable to commit to
fostering such deployment, communities - like those who wanted power when power companies
wouldn’t wire them - are taking matters into their own hands. They view broadband like their
predecessors did power.'” Incumbent telecommunications companies may have spent tens of
millions of dollars in the last couple of years to try and stymie the public provision of broadband,
but cities and towns are conservatively expected to spend some $700 million over the next three
years to provide connectivity, either directly in the guise of a utility or in franchise-like
agreements, where a private company manages a community network.'® In the places where it is
allowed to flourish, public provision of broadband is likely to raise the standard of what is
considered adequate service, especially if ubiquity is retained as a goal. Public-private
partnerships are favored by federal regulators and many major municipalities are subscribing to
this model, which may mollify state-level regulatory intervention. Coalitions of public entities
working together may also provide future bastions of broadband provision.'”’

Despite a seemingly concerted beginning, incumbents’ efforts to construct state
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regulations in a quasi-standardized structure of their choosing are not finding the same success
their predecessors in power did a century ago. State-by-state and locality-by-locality, regulatory
structure is in such flux that there exists a definitive opportunity for national standardization in
the direction of ubiquitous deployment of this promising resource. Allowing public provision to
act as an unfettered competitor to incumbent telecom companies appears to be the only way to
spur true movement toward universal service in the digital age: the condition at which many of
the projected benefits of broadband are most likely to be realized. Any federal statute protecting
the right of public broadband provision might still be subject to judicial review, but such hassle
is less likely the more clearly Congress articulates its intent.'*

Much like the public provision of electricity, the public provision of broadband stands to
play an important role in the deployment of such networks. Traditional market failure drives the
demand for systems of broadband provision that are not exclusively private. An important
distinction between them is that public entrants into broadband provision are not simply
duplicating incumbents’ networks: fiber and wireless stand to supersede copper in the ground,
whether it be twisted-pair or coaxial, in terms of growth capacity. The desire to milk all possible
revenue out of existing infrastructures explains some of the energy behind incumbents’
resistance to the public provision of broadband. Such resistance threatens to keep the U.S.
trapped in the last century in the context of connectivity. If incumbents refuse to recognize the
utility of broadband, and to treat it as such, communities should have the right to implement
public provision to fulfill unmet connectivity needs, spur competition among communication

services, and lead the drive toward ubiquity and its potential rewards.
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